
SUPREME COURT OF ARIZONA 
 
 
MEYER TURKEN, et al., 
 
  Plaintiffs-Appellants-Respondents, 

 vs. 
 
PHIL GORDON, in his official capacity as 
Mayor of the City of Phoenix, et al.,  
 
  Defendants-Appellees-Petitioners, 
 
 and 
 
NPP CityNorth, LLC, 
 
  Intervenor-Defendant- 
  Appellee-Petitioner. 

 
 
 
 
 
 
 
 
 
 

 
Supreme Court 
No. CV09-0042PR 
 
Court of Appeals, 
Division One No. 
1 CA-CV 08-310 
 
Maricopa County 
Superior Court No. 
CV2007-013766 
 

BRIEF OF AMICI CURIAE 
ARIZONA CHAPTER OF AMERICANS FOR PROSPERITY 

ARIZONA FREE ENTERPRISE CLUB 
VALLEY BUSINESS OWNERS (AND CONCERNED CITIZENS), INC. 

MR. ART SEGAL 
 
 

Michael Kielsky (021864) 
Christopher Rike (024607) 
Kielsky, Rike & Elgart, PLLC 
86 W. University Dr., #107 
Mesa, Arizona 85201 
TEL: 480.626.5415 
FAX: 480.626.5543 
Attorneys for Amici Curiae 



 i

TABLE OF CONTENTS 
 

TABLE OF AUTHORITIES........................................................ ii 

STATEMENT OF INTEREST OF AMICI CURIAE............................1 

STATEMENT OF FACTS AND ISSUES ON REVIEW ......................3 

INTRODUCTION ...................................................................3 

USING PUBLIC FUNDS TO PURCHASE A PRIVATE ENTITY’S 
BUSINESS DECISION TO LOCATE IN ONE CITY INSTEAD OF 
ANOTHER HAS NO VALID PUBLIC PURPOSE .............................6 

THE CITY NORTH AGREEMENT FAILS THE ADEQUATE 
CONSIDERATION TEST........................................................11 

CONCLUSION.....................................................................15 

CERTIFICATE OF COMPLIANCE .............................................18 

WRITTEN CONSENT OF ALL PARTIES.....................................19 

CERTIFICATE OF SERVICE ...................................................20 



 ii

TABLE OF AUTHORITIES 
 

Cases 

Allen v. Inhabitants of Jay 
60 Me. 124 (Maine, 1872) _____________________ 6, 7, 8, 11 

Turken v. Gordon 
220 Ariz. 456, 207 P.3d 709 (App. 2008) ___________ 4, 5, 11 

Wistuber v. Paradise Valley Unif. Sch. Dist. 
141 Ariz. 346, 687 P.2d 354 (1984)__________________ 9, 16 

 

Constitutional Provisions 

Art. IX § 7, Arizona Constitution _____________________passim 

 
  



 

 1

STATEMENT OF INTEREST OF AMICI CURIAE 
 

The Arizona Chapter of Americans for Prosperity (formerly 

known as the Arizona Federation of Taxpayers), the Arizona Free 

Enterprise Club, Valley Business Owners (and Concerned 

Citizens), Inc., and Mr. Art Segal, a taxpayer residing and paying 

taxes in Oro Valley, Arizona, jointly submit this brief as amici 

curiae urging this Court to affirm the decision of the Court of 

Appeals, among others, for the reasons herein cited. 

The Arizona Chapter of Americans for Prosperity (“AFP-AZ”) 

is the local affiliate of Americans for Prosperity, a 501(c)(4) non-

profit organization which advocates and develops taxpayer 

grassroots support for governmental policy decisions that limit 

local governmental spending, adopt balanced budgets, and 

reduce taxes.  

The Arizona Free Enterprise Club (“AFEC”) is a 501(c)(4) 

non-profit organization whose mission is to advance policies that 

promote a strong and vibrant Arizona economy through free 

market, limited government solutions. 

Valley Business Owners (and Concerned Citizens), Inc. 
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("VBO"), a nonprofit 501(c)(6) Arizona corporation, promotes 

truth in government and the overall economic well being of the 

entire community, and opposes special deals for special interests 

as harmful to government transparency and the economy. 

Members and supporters of AFP-AZ, AFEC, and VBO are 

located in Arizona communities which have provided tax subsidies 

or special tax relief to favored private entities, and in other 

Arizona communities that either do not grant subsidies or which 

have lost in inter-jurisdictional subsidy “auctions”. 

Mr. Art Segal is a taxpayer activist living in Oro Valley, 

Arizona and has organized opposition to subsidy agreements 

entered into by Oro Valley, and the resulting attempts to increase 

general taxes in that jurisdiction to offset the costs of the 

subsidies. 

Each of the foregoing amici curiae opposes, as a matter of 

law, the granting of tax relief subsidies to certain favored 

recipients for the ostensible purpose of economic development, 

and urges the Court to affirm the ruling of the Court of Appeals, 

Division One. 
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STATEMENT OF FACTS AND ISSUES ON REVIEW 
 

Amici curiae incorporate by reference, as if fully set forth, 

the statement of facts presented by Plaintiffs-Respondents 

TURKEN, et al., as well as the statement of issues presented by 

Plaintiffs-Respondents TURKEN, et al. 

INTRODUCTION 
 

Perhaps driven by the imperatives of economic growth and 

quest for tax revenues, Phoenix entered into an agreement with 

CityNorth with a specific intent: to enhance Phoenix’s sales tax 

revenue. To realize its goal of sales tax gains, Phoenix granted to 

CityNorth a subsidy worth up to $97.4 million. Beyond the cost of 

the subsidy, enhancing Phoenix’s sales tax revenue would come 

at the expense of neighboring municipalities. Stated differently, 

Phoenix and CityNorth schemed to commit municipal cannibalism, 

a zero-sum economic strategy where a municipality gains or 

enhances its sales tax stream, though neighboring jurisdictions 

lose equivalent amounts. 

Unabashed, the City of Phoenix, admits that the purpose of 

its location subsidy to CityNorth’s developer and project was to 
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grab for itself tax revenues that would otherwise be collected in 

neighboring jurisdictions. That unequivocal purpose, though 

stated as a defense to a potential loss of revenues if an 

equivalent project were located elsewhere, such as in Scottsdale, 

was the prime motivation for the Phoenix City Council’s approval 

of the agreement. 

“The City was concerned that if the retail component 
were not built, the upscale retail tenants may have 
located in Scottsdale, resulting in less sales tax revenue 
for the City, including taxes on sales to the City's own 
residents.” 
 

Turken v. Gordon, 220 Ariz. 456, ¶ 3, 207 P.3d 709, 713 (App. 

2008). 

In its Petition for Review to this Court, the City stated that 

“Retail tenants … were being courted for locations in other Valley 

cities and outside Arizona.” Petition for Review of City of Phoenix, 

p.4, fn.1. In the Court of Appeals, the City advised the Court that 

the timing of the agreement “was critically important to attract 

the retail anchor tenants … who otherwise might have located 

somewhere other than the City.” Defendants-Appellees’ 

Answering Brief, p.1; see also id. at pp.4-5. 
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The developer sold the agreement to the City on that basis. 

“CityNorth … will draw significant business from Scottsdale to the 

east, Glendale and other communities to the west and as far as 

Anthem to the north.” Draft Impact Analysis & Infrastructure 

Study, p.2. 

The Superior Court was convinced: “From the City’s point of 

view, the Agreement was designed, in large part, to assure that 

the project … would keep potential sales tax revenues from being 

lost to surrounding cities.” Ruling of Superior Court, p. 2. The 

Court of Appeals accepted that underpinning. Turken at ¶ 3, 713. 

The Gift Clause prohibits the gift or loan of public funds for 

private purposes. Ariz. Const. Art. IX § 7. A municipality that 

grants subsidies to certain favored recipients so as to increase its 

tax receipts, but which causes an equivalent decrease of tax 

receipts in a sister municipality, cannot overcome the Gift 

Clause’s prohibition. As a matter of law, the lack of a net increase 

in tax receipts, compounded with the subsidy’s cost, cannot 

satisfy any public purpose test to justify the subsidy. 
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USING PUBLIC FUNDS TO PURCHASE A PRIVATE ENTITY’S 
BUSINESS DECISION TO LOCATE IN ONE CITY INSTEAD OF 

ANOTHER HAS NO VALID PUBLIC PURPOSE 
 

While it may have been advantageous to the political 

leadership of Phoenix to raid tax revenues from surrounding 

jurisdictions, use of City funds to purchase a private entity’s 

location decision does not satisfy a broader public purpose test. 

Competition between cities could know no end. If a 50% 

subsidy rate is offered by one city, what is to stop a competing 

city from offering 60% or 70% or even 99%? While a developer 

may revel in such competition, the losers are the general 

taxpayers who have to make up the amount of the subsidy to 

cover other, indisputably appropriate municipal services and 

obligations. The public purpose of paying for the City’s other 

recognized public obligations would be completely frustrated by 

allowing the subsidy wars to continue.  

Well before the adoption of Arizona’s Gift Clause, municipal 

subsidization of private business relocation was recognized as not 

satisfying a public purpose. In Allen v. Inhabitants of Jay, 60 Me. 

124 (Maine, 1872), the Town of Jay decided to loan its credit to 
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have a private company relocate a sawmill to Jay from another 

nearby town. The town’s decision was ratified and adopted by the 

Maine legislature “for the encouragement of manufacturing in” 

the Town of Jay. Id. at 127. The Maine court rejected the 

“relocation as public purpose” argument, the same argument 

made by Phoenix in this case: 

“Is the removal of the new saw-mill … a public or 
private enterprise? … It is no more a public purpose 
than any other removal of manufacture from one town 
to another. The town of Jay is to have no share in the 
anticipated profits …. The new mill … being removed, 
the town of Jay stands precisely in the same relation to 
it as other towns to new or old mills within their limits, 
so far as any public benefit to be derived therefrom. 
 
“The industry of each man and woman engaged in 
productive employment is of benefit to the town in 
which such industry is employed. This can be 
predicated of all useful labor – of all productive 
industry. … There is nothing of a public nature of the 
new saw-mill … any more entitling them [the owners} 
to special aid than the owners of any other saw-mill.” 
 

Id. at 130. 

If public purpose is to be considered at all in interpreting the 

Gift Clause, then Allen must be considered as the state of the 

doctrine at the time of adoption of the Arizona constitution. It 

makes clear that business relocation subsidies do not have a valid 
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public purpose. 

The Allen court was also insightful as to the tradeoffs of 

public gains and losses that would be incurred from the subsidy. 

“The vote contemplates a mere matter of private 
business, the removing of certain business from one 
town to another, whereby the town to which the 
removal is made is expected to be a gainer by 
encouraging manufactures therein, and the town from 
which removal is made is to be a loser to precisely the 
same extent by their removal therefrom.” 
 

Id. at 128. 

Phoenix’s subsidy game is likewise zero-sum. Whichever city 

wins the game takes tax chips from the loser. So, if Phoenix wins, 

Scottsdale and Glendale and Peoria and Surprise and others lose. 

Indeed, other shopping malls within Phoenix may lose as well, 

with the subsidized mall cannibalizing business and tax revenues. 

By dint of Phoenix’s decision to pay tax dollars to buy a location 

decision by a private entity, losses of revenues in those 

competing and losing jurisdictions have to be borne by their 

taxpayers.1 

                                                 
1 Due to the advantage given to certain, select, private entities, here CityNorth, at 
the expense of all others within the city or outside, not only do the citizens of 
adjoining municipalities lose out, even other retail venues immediately adjacent to 
the subsidized mall are placed at a competitive disadvantage. 
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Thus, all taxpayers and businesses in the affected region 

(except the developer) lose. Phoenix taxpayers lose the benefits 

they would obtain from spending the nearly $100 million subsidy 

on other more proper government purposes. Taxpayers in 

surrounding jurisdictions lose by having their taxes necessarily 

raised to offset the sales tax revenue losses incurred by their 

cities as a direct result of Phoenix’s tax raid.2 

The parties dispute whether this Court’s decision in Wistuber 

v. Paradise Valley Unif. Sch. Dist., 141 Ariz. 346, 687 P.2d 354 

(1984), permits a legal conclusion of no public purpose if a 

private party receives the direct benefit of any subsidy. However, 

both parties recognize the existence of a public purpose test in 

Gift Clause jurisprudence. Also without dispute is this Court’s 

statement in Wistuber, that each case must be looked at 

“panoptically.”  

That required panoptic view shows the agreement to lack a 

valid public purpose because there is a zero-sum change in sales 

tax collection within the region served by the development. In 

                                                 
2 Other businesses lose by effectively subsidizing a competitor. 
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simple economic terms, sales tax revenues are generated by 

retail transactions. The dollar value of tax revenue generated at 

any location is a function of the dollar value of the transactions 

occurring at that location. In turn, the dollar value of the 

transactions at any particular venue is a function of the size of 

the shopping population and the dollars they are able to spend. 

But, as shown by Phoenix’s motivation for having CityNorth 

located within its taxing authority, if a customer spends his or her 

finite dollars at CityNorth, that same customer cannot and will not 

spend the same dollars at another location. The same population 

will engage in as many transactions and spend as many dollars in 

the region whether the project is developed or not. All that the 

new retail venue will do is to re-jigger the locations at which the 

tax-generating transactions take place.  

Moreover, because of the exceptional difficulty in showing 

that the taxpayer subsidy to be paid to the developer would be 

passed through to the tenants and retailers, and the consequent 

lack of evidence of such pass-through, one must assume that the 

tenants would have chosen to locate at the project whether or not 
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the developer was paid for its location decision. Accordingly, it is 

logical to conclude that the sales tax revenue stream from the 

CityNorth retail customers would have been generated there even 

absent any taxpayer subsidy.  

Thus, under the principles of Allen and Wistuber’s required 

panoptic analysis of all relevant facts and considerations, any tax 

subsidy agreement put in place for one city to take tax revenues 

from adjoining jurisdictions cannot, as a matter of law, have a 

valid public purpose.3 

THE CITY NORTH AGREEMENT FAILS THE ADEQUATE 
CONSIDERATION TEST 

 
The Court of Appeals, while clearly not deciding the issue, 

suggested in dicta that the second element of the Wistuber 

analysis -- the “adequate consideration” test -- would be satisfied 

because the subsidy could never exceed half the sales tax 

revenues “generated” by the project. Turken, 220 Ariz. 456, ¶ 48, 

207 P.3d 709, 724. That suggestion is wrong and the inadequacy 

                                                 
3 Phoenix and CityNorth in effect concede that a regional viewpoint is appropriate. 
In listing the claimed public purposes other than seizing tax revenues, every one is 
of regional import. Pollution control, increased employment, and traffic control, 
each are a benefit to the region, not just to the City of Phoenix. Phoenix should not 
be heard to argue that it is buying regional benefits while asking the Court to ignore 
the regional costs imposed on others. 
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of consideration would provide a separate ground for voiding the 

agreement. 

A starting flaw is the idea that CityNorth will “generate” 

sales taxes. That simply is not the case. Proper, realistic analysis 

would look at CityNorth, not as a generator of new, additional 

sales taxes, but simply as a venue for transactions, relocated 

either from surrounding jurisdictions or other retail locations in 

Phoenix. It is the transactions that generate the tax revenue, not 

the venue. 

Moreover, the developer will never pay the sales taxes that 

will be collected at CityNorth. There is no foundation for any 

notion that the subsidy is a return to the developer of taxes it 

may “generate.” Sales taxes will be paid by the retail customers, 

collected by the retailers and then turned over to the City for 

deposit into its accounts. Then, the City would write a check to 

the developer from its general funds in an amount capped in any 

year by a percentage of the sales taxes collected from others at 

the project. 

The underpinning of the adequate compensation argument 
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pushed by Phoenix and the developer, as referenced by the Court 

of Appeals, is that the subsidy will always be less than the 

revenues generated by the project and, as a matter of law, there 

can never be a situation in which the City receives less than it 

pays out. There is no legitimacy to that argument. 

Phoenix and the developer rely solely on their projections of 

the total sales tax revenues that will be “generated” at the 

project and the provision of their agreement that limits the 

subsidy to no more than half the sales tax receipts in any year. 

However, to the extent that CityNorth simply provides an 

alternative venue for transactions that would have occurred at 

other Phoenix locations, there is no increase in the City’s sales 

tax revenue stream. Indeed, in connection with approval of the 

agreement and as expressed by the City and developer during 

this litigation, Phoenix was motivated in part by a desire not to 

lose sales tax revenues should the project locate in another city. 

That loss would occur only if transactions at other Phoenix 

locations would no longer take place at the former locations. The 

City’s recognition that there were threats to transactions at other 
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Phoenix locations, but which would now relocate from within 

other points in Phoenix to CityNorth, exposes as false Phoenix’s 

argument that 100% of the transactions at CityNorth will be new 

to the City. Therefore, there is no validity to comparing the 

subsidy steam to estimates of total sales taxes collected at the 

project. 

Total receipts do not reflect or even approximate a real 

increase in total City sales tax revenues. By example, if 

transactions relocated from other Phoenix retailers constituted 

75% of the total at CityNorth, with the remaining 25% allocated 

to retailers not previously located in the City, the increase in 

revenues realized by Phoenix would be only that 25%. Yet, the 

agreement with the developer would require Phoenix to pay out 

50% of the total sales tax collected as its subsidy, here twice 

Phoenix’s net revenue gain. Indeed, whenever the transactions 

raided from other jurisdictions are less than half of the total 

transactions, the cost of the subsidy will always exceed the net 

increase sales tax revenues. 

The developer’s expert, Elliott D. Pollock & Company, 
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conceded that its gross sales numbers did not reflect intra-city 

transactional cannibalization. It stated: “The study will not 

consider the potential reduction of sales at other retail centers in 

the trade area or the City of Phoenix that may occur as a result of 

the construction project [CityNorth].” Draft of the Economic and 

Fiscal Impact of the Proposed CityNorth Project, Phoenix, Arizona, 

p.2. 

Thus, the agreement’s structure does not and cannot 

support a finding of adequate consideration for the subsidy. A 

panoptic look at the agreement shows that nothing can be 

concluded about adequate consideration from an inadequate 

annual subsidy cap of half the total sales tax revenues collected 

by CityNorth retailers, given the recognition by the City and the 

developer that the project is designed to relocate transactions 

from other venues, specifically including some number already 

taking place within the City. 

CONCLUSION 
 

This case involves building a new shopping venue, and the 

City’s determination to have it built in Phoenix to preserve, or 
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perhaps augment, its sales tax revenue stream. To the extent 

that revenue stream is due to transactions that would otherwise 

take place in surrounding cites and towns, there can be no public 

purpose because total sales tax revenue is merely transplanted 

from one city or town to another, requiring the loser to come up 

with other tax revenues to make up consequent budget shortfalls. 

To the extent the project simply changes the venue within 

Phoenix at which the customers’ retail dollars will be spent, there 

is no net benefit flowing to the City. The balance of increased 

income versus costs, necessary to a showing of adequate 

consideration, cannot be supplied by the structure of the 

agreement between Phoenix and CityNorth. 

As the record indicates, Phoenix and CityNorth in effect 

concede that a regional viewpoint is appropriate. Therefore, this 

Court may examine the regional effect of Phoenix’s extraordinary 

tax incentive to CityNorth, which is consistent with the “panoptic” 

viewpoint the Court enunciated in Wistuber. 

In order to give proper effect to the Gift Clause which was 

intended in part to prohibit these type of inter-city bidding wars 












